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An important question has recently arisen under the 5th section 
of the act of 1715, which enacts, that “a// deeds and conveyances 
made or to be made, and proved or acknowledged, and re- 
corded as aforesaid, which shall appear so to be by endorsement 
made thereon, according to the true intent and meaning of this 
act, shall be of the same foree and eilect here, for lhe giving 
possession and seisin, and making good the title and assurance 
of the said lands, tenements, aud hereditaments, as deeds of 
feoifment with livery of seisin, or deeds enrolled in any of the 
king’s courts of record at Westminster, are or shall be in the 
kingdom of Great Britain.” 

The question which has arisen is, whether this act in any 
manner affects uses and trusts, or makes that an use executed, 
which independently of the act would have been a trust. 

In Sprague v. Woods, 4 Watts & S. 192, the case was thus: 
“ By indenture of 2d February, 1818, J. W., in consideration of 
$ 500 paid by S.S. and wile, granted, bargained, sold, aliened, 
enfeoffed, released, and confirmed to S.S. and E. his wife, in 
trust for their children, namely, the heirs lawfully born to the 
said 8. S. by E. his wife, a lot or piece of ground in the county 
of Alleghany, to have and to hold the said described [lot] in 
trust for their children as aforesaid, hereditaments and premises 
hereby granted, meutioned, or intended so to be, with the ap- 
purtenances, unto the said S. S. and E. his wife, in trust for 
their children and heirs aforesaid, fo and for the only proper 
use, benefil, and behoof af them the said S. S.and £. his wife, 
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in trust for their children and heirs forever.’ The deed was 
acknowledged on the day of its date, but was not recorded until 
the day after the verdict in the cause. 

The court were of opinion, that whether the estate limited to 
the children of S. S. and wife, two sons, who were minors at 
the date of the deed, was a trust or an use executed in them, 
was of no moment, as the charge of the court below, which 
was in favour of the defendant their grantee, was right in either 
view; aud so also it must have been thought of no moment, 
whether the estate that passed from the bargainor was an estate 
for the life of the bargainees, or a fee; for it is observable that 
the words of inheritance are not anuexed to the estate of Sprague 
aud wile, but to the trust for the children; but it is material to 
udvert to the remarks of judge Sergeant, who delivered the 
court’s opinion. They are as follows: 

«The English learning on the subject of the conveyances on 
which a use may or may not be raised, has been, for the most 
pert, inapplicable in Pennsylvania since the passage of the act 
( 


by tlie 5th section of that act, all deeds and conveyances, what- 
ever be their forms, when they are duly recorded, have the 
sate foree and effeet for giving seisin and possession as deeds 
oi: ‘coflment with livery of seisin, or deeds enrolled in any of 
the courts of Westminster. By a feoifment with livery of seisin, 
a use may be raised in any one in whose favour it is expressly 
declared by the deed, without a consideration expressed; and 
therefore he same thing may be done here by a bargain and 
sade, or any other form of conveyance duly recorded. It is in 
cousequeuce of these principles established by our law in early 
titues, that the complex and burthensome machinery of lease 
and release, feoffments with livery of seisin, and of fines and 
recoveries, adopted in England for the raising of uses, has been 
luid aside here, or rather has never been in common use, and 
ile simple forms of our deeds containing words of bargain and 
sale, alienation, feoffment, release, and confirmation, or some- 
thing tantamount, have been employed to answer all the pur- 
poses to which the former were applied in England. See 
M’Kee v. Pfout, 3 Dall. 486; Dunwoodie v. Reed, 3 Serg. & 
Rawle 445; Serg. Land Law 230, 242. 

+ Had the deed in question deen duly recorded at the trial, it 
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would have been equivalent to a feoffment to Samuel Sprague, 
to the use of his children, and their estate would have been a 
use executed in them. It is objected, however, that the verdict 
and judginent were rendered on the 2d of March, 1842, and 
that the deed was not recorded till the day after, viz. the 3d of 
March. It does not appear by the record that this objection 
was taken in the court below, and the recording since might 
perhaps be considered as curing the error. But if it did not 
cure it, and the case stood on the simple deed unrecorded, the 
result would be the same, except that the estate of the children 
would be a trust instead of a use. For equity in enforcing 
trusts does not regard so much the mode of conveyance as the 
intent of the parties, and to effectuate that, will construe the 
instrument so as to give it effect, and will remedy defects in the 
forms employed. For that purpose, a deed of bargain and sale 
may be construed to be a covenant to stand seised, where there 
is both a money consideration and a relation by blood apparent 
in the deed. So on a feoffiment without livery of seisin, equity 
will supply the defect of livery.”’ 1 Fonb. Eq. 38; 2 ib. 43, 
45; 1 Madd. Chan. 42. 

It is with entire respect for the learned judge that the follow- 
ing suggestions are made, with a view to further consideration 
by the court when the subject shall again come up. 

1. The cases of M’Kee v. Pfout and Reed v. Dunwoodie, cited 
by judge Sergeant, are no authority for any construction of the 
act of 1715, except that the possession or seisin given by the 
act, is not given to the effect of working a disseisin; in other 
words, that the 5th section does not transmute the possession 
tortiously. The case first named decides only that a bargain 
aud sale of an estate in fee by a tenant by the curtesy, does not 
give a tortious seisin in fee to his grantee, and is not a forfeiture 
of his estate by the curtesy. The other case did not involve 
any construction whatever of the Act; but Tilghman c. j., and 
Gibson j., who alone held the court on that occasion, and who 
differed on the main point, whether a common recovery by 
tenant for life did not destroy the estate for life, and conse- 
quently the contingent remainder limited upon it, referred in 
argument to the decision in M’Kee v. Pfout, and gave their 
sanction to the point, that the 5th section does not work a dis- 
seisin. The interpretation of the act of 1715 was therefore not 
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settled by the case of M’Kee v. Pfout, further than to the extent 
stated, in which it is probably free from exception, and is an 
authority. The court would have arrived more readily-at their 
judgment in that case, if the provisions and the history of an 
Act passed in 4 Anne 1705, entitled “ An act for the acknow- 
ledging and recording of deeds,’ had been adverted to. That 
enactment was in these words: “That all deeds and convey- 
ances made or to be made, proved, acknowledged, and recorded, 
according to the true intent and meaning of this act, shall be of 
the same force and effect here, for the assurance of the said 
lands, tenements, and hereditaments, and for docking and 
barring estates tail, as fines and recoveries at common law, 
or deeds of feotfment with livery of seisin, or deeds enrolled in 
any of the queen’s courts of record at Westmiuster are or shall 
be in the kingdom of England.’’? Miller’s Laws, app. 15, 
This act was repealed on the 24th October, 1709, by the queen 
in council. 1 Miller’s Laws 44. And the substitution of other 
words in the 5th section of the act of 1715, in lieu of the words 
in é/adies, is pregnant evidence that the interpretation of the act 
of 1715, which was overruled by the court in M’Kee v. Pfout, 
was contrary to the intention of both the legislature and the 
crown. 

2. The word use or frust does not occur in the 5th section of 
the act of 1715, nor does that section contain a word to raise a 
doubt that the statute of uses 27 H. VIII. c. 10, was in force 
then, and was to remain in force therealter, as the judges of the 
Supreme Court in 1808 reported that it had been and ought to 
continue, with the exception of certain sections of it, which have 
no bearing on the point in question. The 5th section of the act 
of 1715 does imply that the statute “for enrolment of bargains 
and sales,’ 27 H. VIIL. c. 16, did not extend to this state, as it 
says that the deeds and conveyances referred to in the section, 
shall be of the same force and effect Aere for giving possession, 
&c., “as deeds enrolled in any of the king’s courts of Westmin- 
ster are or shall be in the kingdom of Great Britain; and it 
makes the deeds themselves or exemplifications of them as good 
evidence as deeds of bargain and sale so enrolled, or copies 
thereof can be. This reference to an enrolled deed in Eng- 
land, the effect of which was so well known as to be a proper 
example, shows that we had no enrolment in Pennsylvania; 
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and the statute of enrolments on its face applies exclusively to 
lands, &c., within the realm of England. Accordingly, the 
judges of the supreme court have not reported that statute 
as extending to Pennsylvania. 

3. As the statute of enrolments did not extend, and as the 
statute of uses did extend to the colony, it has probably never 
been doubted, and certainly the act of 1715 contains nothing to 
raise a doubt, that a bargain and sale, though not recorded, is a 
good and valid conveyance of a freehold in Pennsylvania, both to 
raise a use, and to have the possession transferred to the use 
by virtue of the statute of uses, precisely as it is in England in 
the case of a bargain and sale to pass a freehold if the deed is 
enrolled, and would have been in the case of such a bargain 
and sale without enrolment, if the statute of enrolments had not 
been enacted. If this is not the law in Pennsylvania, and if a 
bargain aud sale has no effect except by the act of 1715, that is 
to say, When it is proved or acknowledged and recorded, the 
law has been mistaken in a thousand instances both by courts 
and counsel. 

4. The design, probably, and the exclusive design of the act, 
was to tratismute the possession in all cases of deeds and convey- 
ances of lands, recorded, where such was the lawful intention 
of the parties, notwithstanding they were not manifestly such 
deeds as operated at common law by transmutation of posses- 
sion, as in the case of feoffments, nor deeds to uses to which the 
possession was transferred by operation of the statute of uses, 
but were of that heteroclite character that could not operate 
directly in either way, but which required the intendment of 
law to make them operate in a way which the deed did not 
express. A fortn of such a deed the legislature in 1683 wished 
to impose upon the people as the only form. “A. B. grants 
his (lands, &c., describing them], to C. D. and his heirs, or for 
life, &e., for the consideration of pounds, in money paid 
to the said A. B.”? This with livery of seisin would operate 
as a feoflment, and by force of the consideration it was sufii- 
cient to raise a use, and to constitute a bargain and sale; but 
on its face it was neither a feoffment nor a bargain and sale, 
and it could not operate technically as a grant. An act passed 
in the same year instituted a “ form of possession in transferring 
of titles,’’ in the case of “deeds of sale, mortgages, settlements, 


21* 














246 Sprague v. Woods. 


and conveyances,” by the delivery of the deed in open court 
to the party to whom it was made, intending possibly thus to 
supply the place of livery. But these were awkward shifts, 
and the first mentioned act was soon repealed by the legislature, 
or disallowed by the crown; for in 1693, it is not mentioned as 
being in force, in the Petition of Right té governor Fletcher, or 
in his proclamation of Ist June, 1693, setting forth all the laws 
then in force in the colony. Miller’s Laws,app. 7. The other 
law as to delivery in open court is proclaimed as then in force, 
but its effect it is not easy at this time of diy to conjecture, but 
it certainly does not prohibit, annul, or impair the lawful effect 
of any other mode or proof of delivery. Other deeds still more 
informal were no doubt in use at that day, manifesting a clear 
purpose to transfer lands in fee or otherwise, but wanting form, 
and were exposed therefore to difliculty when the question of 
their effect arose: and hence it may be supposed that the 5th 
section of the act of 1715 was passed, applying to “all deeds 
without regard to their technical 
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and conveyances recorded, 
form,and transmuting the possession and seisin,and making good 
the title and assurance of the lands, &e., conveyed by them, with 
the same force and effect as feoffment with livery, or bargain 
and sale enrolled. 

The learned judge, in his « View of the Land Laws of Penn- 
sylvania,”’ page 242, suggests that this section was passed to 
confer a privilege on conveyances that were recorded, that being 
an object which the legislature desired to attain, but which the 
crown would not permit them to enforee by acompulsory record- 
inglaw. And this may be true. But that of itselfisa reason why 
the act should not be construed to impair or to alter the law- 
ful effect of an unrecorded deed of ary kind, whether feoffment 
or bargain and sale under the statute of uses, as such a purpose 
iu the legislature would have equally excited the jealousy of 
the crown. The Act does not require any deed to be recorded, 
except a mortgage or defeasible deed. It does not impair the 
effect of a feoffiment with livery, nor does it comprehend such a 
deed; for this is one of the examples it selects of the effect in- 
tended to be given to other deeds, and the same may be said of a 
bargain and sale. ‘These conveyances therefore, and all others 
by which the possession was transmuted by their own operation 
at common law, or was trausferred to the use by the statute, 
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were left unaffected by the 5th section of the act; and although 
it certainly does transmute the possession to the grantee, in the 
case of al! deeds and conveyances of lands recorded, where such is 
their lawful object, it does not touch the operation of the statute of 
uses in the case of a bargain and sale, any more than it touches 
the case of a feoffment with livery. It does provide a simple 
and effectual mode of transmuting the possession in the case of 
deeds that require it, but it does not affect, nor can it be pro- 
perly said to apply to a conveyance which operates by the 
common law as a transmutation of possession, nor to a convey- 
ance to uses to which the statute of uses transfers the possession, 
nor does it interfere with the most complex application of the 
principles of uses and trusts to any settlement, to which they 
can be applied under the law of England. If it does not apply 
to such deeds at all, it cannot mean to change their character 
or effect, by the ceremony of recording. Until Sprague v. 
Woods, it has never been supposed to have such a meaning. 

5. It is submitted, that the application which the learned 
judge makes of his doctrine in Sprague v. Woods, is a proof that 
it requires further consideration. The deed in that case, though 
in some respects informal, was technically a deed of bargain 
and sale to the bargainees, to their proper use and behoof, in 
trust for their two children. If the doctrine of uses was appli- 
cable to the ease, the estate of the children was a frust. The 
remark of the judge is, that “had the deed in question been duly 
recorded, it would have been equivalent to a feoffinent to 
Samuel Sprague to the use of his children. Their estate would 
have been a use executed in them.”? A feoffment to Samuel 
Sprague to the use of his children, would certainly have been a 
use executed in them, but that depends upon the principle that 
the first use attracts the statute, and the use to the children is 
the first use; but if the feoffment had been to A. and his heirs 
to the use of B. and his heirs, in trust for C. and his heirs, the 
use to C. and his heirs would have been a trust; and so if the 
feoffment had been to Sprague and his heirs, to the usé of 
Sprague and his heirs, in trust for his two children and their 
heirs, the estate of the children would have been a trust. Gilb. 
on Uses 350; Mr. Sugden’s note (1). At this day says Mr. 
Sugden, notwithstanding the strict words of the statute which 
require one person to be seised to the use of another, a limita- 
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tion unto and to the use of the same person is considered so 
clearly to vest the legal estate in him, that an express declara- 
tion that he should stand seised to the use of another, would 
only have an equitable operation, Gilb. 369 ; Sugden’s note (2). 
Hence Mr. Sugden recommends that when the legal estate is 
not intended to vest in the feotiee, the habendum in the feoff- 
ment should be unto the feoffee and his heirs to the uses, and 
not unto and ¢o ¢he use ot the feoffee and his heirs to the uses. 
Gilb. 350; Sugden’s note (1.) 

The illustration of his honour is therefore imperfect; for the 
comparison should have been made with a feoffment to Sprague 
to the use of Sprague in trust for his children and their heirs, 
as the bargain and sale was, and then the estate of the children 
would have been a trust and not a use executed in them. 

The 5th section of the act of 1715, gives possession and 
seisin with the same foree and effect as a bargain and sale en- 
rolled or a feoffment with livery. In the case of a bargain and 
sale in Pennsylvania, which is good to pass a freehold without 
enrolment, and also in the case of a feoffment with livery, we 
must infer then that the 5th section does nothing. It leaves 
them as they were, It simply gives the same effect which they 
have, to all deeds and conveyances proved or acknowledged 
and recorded. But that remains after the act, a use executed 
by the statute, which was so before, and that remains a trust 
which was so before. If however, it is preferred to suppose 
that the -%cf gives possession to the bargainee, and not the 
statute of uses by transferring the possession to the use, then 
the corresponding doctrine ought to be as to a bargain and sale 
what it is as to a feoffment, viz. that a bargain and sale, where 
the act transmutes the possession to the bargainee, is of the 
same effect as a feoffment or lease and release, and the bar- 
gainee having actual possession, to the use of himself, in trust 
for another, the second use is, as in the case of a feoffment, a 
trust and not an use executed. Under the statute of uses it 
makes no difference whether a bargain and sale is to A. and his 
heirs, to his own use in trust for B. and his heirs, or to A. and 
his heirs to the use of B. and his heirs; but if the act of 1715 
transmutes the possession, leaving the use unaffected, then the 
true statement of its effect would seem to be, that it transmutes 
the possession in the same manner as a feofilment, and the bar- 
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gainee is seised precisely as a feoflee, with only this difference, 
that the Act does not give a tortious seisin. It is apprehended 
however, that the 5th section has no effect whatever upon a 
bargain and sale, any more than it has upon a feoffment with 
livery. 

6. Sprague v. Woods is, it is believed, the first instance in 
Pennsylvania in which it has been said from the bench that a 
bargain and sale to A. to the use of A. in trust for B. is, if re- 
corded, an executed use in B. Until this point is settled by the 
authority of the court in a case directly involving it in judg- 
ment, no one can advise with safety in regard to various ques- 
tions of great importance, if they depend on the effect of a 
bargain and sale recorded, as whether a plaintiff in ejectment in 
a court of law, the circuit court of the United States for instance, 
has a legal title, or only an equitable one upon which he 
cannot maintain his suit, or whether there has been a merger of 
two or more estates, or whether the rule in Shelley’s case ap- 
plies to make the particular estate and the remainder a fee 
simple. The doctrine of uses and trusts is still in Pennsylvania 
what it is in England ; but it has now become a doubt in cases of 
this description, whether a bargain and sale recorded, creates a 
trust or an executed use, and whether the estate of the cestwé 
gue use is a legal or an equitable estate. This is very incon- 
venient, and to what end is the distinction now taken? It 
results in this, either that a bargain and sale recorded cannot 
create a trust, or that to defeat this construction of the 5th section 
of the act of 1715, only another name in the conveyance, 
need be added to the three words which lord Hardwicke said 
had defeated the statute of uses; namely, to bargain and sell 
to A. and his heirs to the use of B. and his heirs, in trust for C,. 
and his heirs. Unless the last is a trust,a bargain and sale, 
whatever be the intention of the parties, cannot create a trust, 
nor by the same doctrine can any recorded deed or conveyance 
whatever. 

7. What is submitted is therefore, 1. that the 5th section. of 
the act of 1715, does not affect uses or trusts in any way. 2. 
That it does not apply to bargains and sales, feoffments with 
livery, or any other conveyances which before the Act were at- 
tended by the same transmutation or transfer of possession or sei- 
sin. 3. Thatif it does, it produces no effect in such cases, because 
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the same effect is produced by the common law or the statute of 
uses, independent of the act. 4. That what is necessary to raise a 
use, Is the same now as it was before the act. 5, That such 
has been the uniform and universal opinion on which the pro- 
fession of the law has acted in Pennsylvania, as far as there is 
any trace of opinion on this head in the reports of judicial de- 
cisions. And it is submitted moreover, that the doctrine of the 
learned judge in Sprague v. Moore, is in contlict with Moore ». 
Lessee of Bickham, 4 Binn. 1, where the point of the cause de- 
cided by the whole court was, that a valuable consideration in 
a deed of bargain and sale is essential to give it operation, and 
that it cannot take effect as a bargain and sale, if the conside- 
ration is left in blank:—so also with Okison v. Patterson, 1 
Watts & S, 395, where the court say,—*to raise a use by deed 
of bargain and sale, a valuable consideration must be expressed, 
but as the smallest is sufficient, the amount of it need not be 
stated:’’—so also with Franciscus v. Reigart, 4 Watts 118, 
where it was held that a bargain and sale to A. B. in fee for the 
use of himself, his heirs and assigns, in trust for C. D., E. F. and 
G. H. their heirs and assigns, was a legal estate or executed use 
in A. B. and a trust in C. D., &e., which is the very point: 
and also with what is said by chief justice Gibson in Morrison 
v. Beirer, 2 Watts & S. 86, a case in which A. & BL. by the 
words “ give, alien, enfeoff and confirm,’? and without any con- 
sideration but affection and regard, conveyed a messuage and 
certain parcels of land, “to a school-house and congregation, or 
employers and their heirs, to the only proper use of a school- 
house forever.” The language of the chief justice in delivering 
judgment is this: “ /¢ és plain that the deed executed by Wil- 
liams and Altman, did not pass the legal title, not only because 
there was no party to receive it, but because there was no 
valuable consideration to make it a bargain and sale.’’? See 
also as to the doctrine generally, Hurst’s Lessee v. M’Neil, 1 
Wash. C. C. 74; Powers v. M’Ferran, 2 8. & R. 44; Keller v. 
Nutz, 5S. & R. 246; Krider v. Lafferty, 1 Whart. 303. 
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JUDGE KING’S OPINION. 


We have before us a copy of this important opinion: Impor- 
tant from the amount involved in the case (upwards of $ 1,000,- 
000), the number of parties interested in the decision, as well as 
the number and character of the points involved. 

The opinion is worthy the high reputation of its author, as 
one of the ablest equity lawyers of the day. The hearing of the 
case occupied the court for twenty days: the opinion forms a 
pamphlet of 62 pages: its length prevents us from giving more 
than a synopsis, which the lucid arrangement of the opinion 
renders au easy task. 

The origival bill was filed in 1839, and in 1842 an amended 
or supplemental bill was filed after the passage of a special act 
of assembly giving the court of common pleas complete jurisdic- 
tion of the matter. The Schuylkill Bank was charged with 
having as the agent of the Kentucky Bank, fraudulently issued 
(by its cashier, IT. J. Levis) certificates of stock in the Kentucky 
Bank to the amount of $900,000, for which spurious stock, the 
Kentucky Bank had become liable or had actually made com- 
pensation, that the funds derived from this issue of stock had 
come to possession of the defendants, and prayed relief. A spe- 
cial injunction had been granted in 1839, enjoining defendants 
from parting with the moneys derived from the spurious issues. 

The points urged in defence were: 

First, That the Bank of Kentucky transcended its charter 
powers in creating the agency in question. 

Second, That if such an agency might be created by the 
charter, the power was not exerted on this occasion in the man- 
ner prescribed by it; and it was particularly insisted that the 
eharter of the Bank of Kentucky did not contemplate the giving 
any agent authority to issue certificates of stock to the trans- 
lerees, 

These points were decided in favour of complainants. 

Third, Vhat the policy of Pennsylvania does not permit the 
creation of sueh ageney. This is answered by a brief review of 
the statutes and the ease of the Bank of Augusta v. Earl. 

Fourth, That the Schuylkill Bank being merely created for 
banking purposes, could not enter into such a contract as that 
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alleged, viz. one of agency fora foreign bank. Judge King— 
p. 30 and p. 31—says: 

“The counsel of the defendants, claiming to represent the 
corporation, repudiate such a contract, as a thing pertaining to 
none of the proper faculties of a bank, and as discrepant with 
the spirit of its charter, which interdicts the corporation from 
buying or selling merchandise or stocks. It is compared toa 
general mercantile agency, which the bank confessedly could 
not lawfully execute. Ifsuch in point of fact is the true charae- 
ter of this agency, the reasoning of the defendants is conclusive 
as respects the original invalidity of the contract. But is this 
agency fairly characterized? The first process in this inquiry 
is the exact ascertainment of what the mutual contract between 
these banks actually was. If we except the transfer agency 
from the agreement, we see nothing in it but the ordinary and 
every day arrangements between banks for mutual facilities in 
the transactions of their affairs; arrangements which enable 
banks to render real benefit to the extensive and increasing busi- 
ness relations subsisting between the different sections of the 
union. All this is undisputed. But the transfer agency is said 
to be the poisonous element in this contract. What is a transfer 
agency? It is a very harmless thing. It amounts to nothing 
more than the witnessing of the conveyance by one person to 
another, of personal property, viz. stock of an incorporated com- 
pany; and in this case, also to furnishing the purchaser a certifi- 
cate of ownership of such stock, on the surrender of a previous 
certificate of like character held by the seller. This is very sim- 
ple business, involving little or no risk or hazard; requiring 
nothing but ordinary care and fidelity in its performance. If the 
necessities of one bank require its stock to be transferable in 
another place, whether in the state of its creation or out of it, 
why cannot it ask aid of a correspondent bank that does all its 
other business in such place? Any why cannot such corres- 
pondent bank afford the aid required? In the charter of the 
Schuylkill Bank there is found nothing in terms forbidding the 
execution of such a friendly oflice, either to another bank of our 
own or of a sister state. 

“As the customs and usages of trade, are part and parcel of 
every mercantile contract, so a course of uniform usage, in fa- 
vour of a particular course of business, prevailing among all 
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banks, foreign and domestic; known to every business man; 
never called in question by government; never repudiated by 
stockholders, is stringent evidence of such a course of business 
being within the necessary implications of all bank charters. 
On this point the testimony affords the fullest light. 

Fifth. That if the contract was rightly entered into, still the 
fraud being actually committed by an agent of the agent, or 
sub-agent, viz. Hosea J. Levis the cashier, the Schuylkill Bank, 
as such bank, could not be held responsible. 

“The agency of the assistant is but an instrument, and every 
man having authority over the actions of another, who either 
expressly commands him to do an act or puts him in a condition 
of which such act is the result, shall be responsible for the act 
of his servant, as if it were the act of himself. Where a principal 
agent in the execution of liis agency is obliged to employ external 
aid, where he is compelled to resort to the functions of a third 
person in the completion of business of the agency, with whom 
he has no connexion, and over whom he has no control, a 
different standard of responsibility prevails. Such is the case 
where a principal agent to sell goods, is by the course of trade, 
necessitated to employ a regular broker or auctioneer to make 
the sale. Law and reason alike limit his responsibility for the 
acts of the third person thus necessarily introduced, to care and 
diligence in the selection of an apparently proper person for the 
purpose required. In fact, when the business of the agency has 
reached that point, the principal agent is not an agent so much 
to sell, as to select on behalf of his principal, some one competent 
to execute a necessary fuuction for him, which the agent cannot 
perform himself; and all the cases referred to in this connexion, 
are but various developments of this common principle. But 
was it ever heard of, that an agent charged with negligence or 
fraud, could relieve himself from liability to his principal, by 
showing that his clerk or his porter were the immediate actors 
in the wrong, and acted without his authority? If such meta- 
physical niceties would be at once repudiated in a natural person, 
why should they be recognised in a corporation? 

“After the authoritative enunciation of such a doctrine, there 
would be found few rational persons dealing with banks. It 
would sweep away at once every substantial liability of these 
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corporations, and leave all persons, unwise enough to deal with 
them, at the mercy of every subordinate in their employ.” 

Sixth. That Levis, the cashier, had no ex-ollicio power to 
enter into the contract charged. 

Seventh. That the agency was a gratuitous one. This is 
pronounced false in point of fact. 

Eighth. That at the time of filing the bill, the complainants 
had no claim in their own right against the Schuy!kill Bank. 
The Kentucky Bank had a right to file their bill, guéa timet, 
against the Schuylkill Bank, to prevent loss. 

Ninth. That the Bank of Kentucky was under no legal 
liability to compensate the holders of the spurious stock issued 
at Philadelphia, and that if they had done so, it was in their 
own wrong. The Bank of Kentucky was legally responsible 
for the frauds of its agent, the Schuylkill Bank, and under this 
head judge King denies that the transferees of stock were bound 
to see that the old certificates were surrendered; this, as he says, 
being a provision clearly for the benefit of the bank only. 

Tenth. That the Bank of Kentucky could not legally re- 
present the holders of spurious stock. ‘The point is immaterial, 
the Kentueky Bank having actually made compensation to a 
portion of the holders to the extent (at par) or upwards of 
$12,000. 

Eleventh. That in point of fact the Schuylkill Bank was not 
the agent of the Bank of Kentucky, but that Hosea J. Levis, 
individually, was such agent. 

Under this head judge King comments at large on the testi- 
mony, and comes to the conclusion, that though no distinct vote 
appears on the books of the Schuy|kill Bank, it is impossible to 
resist the belief that the bank, as such, accepted and conducted 
ihe agency. 

Twelfth. That the Bank of Kentucky had been guilty of 
laches in not sooner closing its agency. 

«“ Nor do we attach any importance to the circumstance, that 
anonymous writers, calling themselves ‘stockholders,’ ‘fright- 
ened stockholders,’ and ¢ Philadelphia stockholders,’ towards the 
close of this agency, threw out hints to the Bank of Kentucky, 
that all was not right with its Philadelphia agent. Nor that 
some bolder spirits expressed their doubts and fears more openly. 
Nor that the Kentucky Bank did not change its agent more 
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promptly when its suspicions ought to have been roused by the 
circuinstances enumerated in the proofs, If they were in any 
way bound to supervise the actings and doings of the executive 
officer of the Schuylkill Bank, from their remote position, how 
much more intense was this obligation on the home directory 
of that bank, to see that his acts did harm to none of whom they 
were the trustees? From them it comes with a bad grace to 
complain that others did not perform duties which the law 
imposed on them, or to question their liabilities to the com- 
plainants, because they confided too long and too trustingly to 
them.” 

The thirteenth point made by the defendants, that the funds 
received by Levis for the sale of the spurious certificates, were 
not passed to the credit of the bank, but used by himself, it 
became immaterial to examine. 

The opinion thus closes, page 61: 

“It follows, that our decree must be pronounced against the 
Schuylkill Bank, requiring that corporation to indemnify the 
Bank of Kentucky, as well in its own right as representing the 
unsatisfied holders of spurious stock, for all losses sustained by 
the unfaithful conduet of this agency. For the purpose of ascer- 
taining the extent of such indemnity, the usual reference must 
be made. 


PPL PLLA 


IN THE ORPHANS’ COURT OF PHILADELPHIA 
COUNTY. 
{December 14, 1844. 
ESTATE OF D. S. REIFF, DECEASED. 


i. Where an administrator takes the goods of the decedent at their appraised value, 


he will not afterwards be permitted to show that the appraisement is too high. 


This case arose on exceptions to an auditor’s report. The 
facts are stated in the opinion of the court. 

Jones J.: The administrator allowed the widow to have 
certain chattels of the decedent. In settling the account, the 
auditor substantially charged the administrator with the value 
of the chattels, as appraised in the inventory filed, and refused 
to hear evidence that the appraisement was too high. The 
principle is correct: if an administrator do not submit the chat- 
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tels to the proper test of their legal value, a public sale, the 
appraisement is conclusive against him; he cannot be allowed 
to discharge himself by showing that the goods are overvalued, 
though he may be surcharged if they were undervalued. The 
auditor has not entirely carried out his principle, but the allow- 
ance he makes the exceptant is not the subject of exception, 

Hirst, for administrator. Brightly and J. WH. Campbell, for 
creditors of the estate. 
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IN THE COURT OF QUARTER SESSIONS OF PHILA- 
DELPHIA COUNTY. 
{March 28, 1846. 
COMMONWEALTH U, ZEPP. 
1, Where an indictment charged that the defendant on the Ist day of December, 
1840, obtained goods by means of false pretences, there being no law at that 
time rendering the offence indictable, and the defendant was acquitted in conse- 


quence, it was held, that the former acquittal was no bar to a second indictment, 
laying the offence to have been committed at a time when it was indictable. 


At the last January term of this court, a bill of indictment 
was found against the defendant, charging that on the 1st day 
of December, 1840, he “unlawfully and wickedly, devising and 
intending to cheat and defraud one John A. Crisswell of his 
goods, moneys, chattels, and property, unlawfully did falsely 
pretend to the said Crisswell, that two certain watches which 
he then and there showed, exhibited, and offered to the said 
John A. Criswell, were good gold watches, and were worth $75 
each, whereas in truth and fact they were not good gold 
watches, nor were they worth $75 each; by colour and means 
of said false /oken and pretence and pretences, he the said Zepp 
did there and then unlawfully obtain from the said Crisswell, 
one horse of the value of $75, one wagon of the value of $25, 
and one harness of the value of $75, being then and there the 
property of the said Crisswell, with intent to cheat and defraud 
the said Crisswell, contrary to the act of assembly,’ &c. The 
defendant was tried at the March term, and a verdict of not 
guilty was rendered by the jury. 

The next day after the verdict another bill was sent before 
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the grand jury, which they returned a true bill against this de- 
fendant, being a literal copy of the former, with only this varia- 
tion, that in the last bill the offence is charged to have been 
committed on the Ist day of December, 1845. To this second 
bill the defendant in due form pleaded the former record of 
the verdict and judgment in bar of this indictment. To that 
plea the attorney-general filed a general demurrer, and the 
point for decision was, whether the plea of autrefois acquit 
was a valid plea in this case. 

Parsons J.: The point raised in this case must be decided 
on the state of the pleadings and the record. 

It is manifest from the record of the first indictment, that the 
pleader in drawing the bill intended to charge the defendant 
with having obtained goods under false pretences, in violation 
of the act of assembly of 1842; but the clerk in filling up the 
printed blank omitted to insert after the word Forty that of 
five; hence the indictment charged the offence to have been 
committed before the passage of the law making the act of ob- 
taining goods under false pretences penal. That indictment 
was tried before me, and such was the state of the case; hence 
I told the private counsel who appeared for the prosecution, 
that on the face of the record there could be no conviction 
under the statute, but that if he had evidence to sustain the bill 
asa cheat at common law, he could adduce it. But no evi- 
dence was offered, therefore the court instructed the jury that 
the defendant could not be convicted of a crime under the sta- 
tute, for the commonwealth had averred that the crime was 
committed before the passage of the law; hence he was ac- 
quitted., 

No principle is better settled by the common law, than that 
no man shall be placed in peril of legal penalties more than once 
for the same offence. And our declaration of rights expressly 
declares, that “uo person shall for the same offence be twice 
put in jeopardy of life or limb.”’ 

The first question for solution is, when is the plea of autre- 
fois acquit available? A fair deduction from the text writers 
seems to be this; that to entitle the defendant to the benefit of 
this plea it is reqnisite that the crime charged be precisely the 
same, and that the first indictment as well as the acquittal was 
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sufficient. Hence we find it stated by serjeant Hawkins, in his 
P. C. vol. ii. 528: “That wherever the indictment whereon a 
man is acquitted is so far erroncous (either for want of sub- 
Stance in setting out the crime, or of authority in the judge 
before whom it was taken), that no good judgment could have 
been given upon it against the defendant, the acquittal ean be 
no bar of a subsequent indictment, because in judgment of law 
the defendant was never in danger of his life from the first; for 
the law will presume prima facie, that the judges would not 
have given a judgment which would have been liable to have 
been reversed.’? And the doctrine laid down by the English 
judges in numerous cases found in the books, seems to be, that 
unless the first indictment was such as the prisoner might have 
been convicted upon, by proof of the facts contained in the 
second indictment, an acquittal on the first indictment can be 
no bar to the second. Therefore, in the case of Rex v. Vande- 
comb, tried before Mr. justice Buller in 1796 (see 2 Russell 951), 
it was ruled, where the prisoner had been indicted for burgla- 
riously breaking and entering the house of N., and slealing the 
goods mentioned in the bill, it was no bar to a second indict- 
ment charging the prisoner with the burglary of breaking and 
entering the house of N. with intent to steal the goods, &e. 
See also Starkie Crim. Pl. 355; Arch. Crim. Pl. Ev. 81, 82. 
So also in the case of William) Vaux, who was indicted for 
murder. 4 Term R. 44, On this plea it was resolved, that 
when the offender is discharged on an insuflicient indictment, 
then the law not having had its end nor the life of the party 
even in danger, he may be again indicted and tried; and under 
this opinion Vaux was tried a second time, convicted, and 
executed. 

Such also seem to be the American decisions. For we find 
it held in the case of The People v. Barrett & Ward, 1 John. 66, 
that when the first indictinent is erroneous, the plea of former 
acquittal is no bar to a second. And in the case of The People 
v. Casborus, 13 John. 351, it was held, the arresting of a judg- 
ment after conviction on an indictment for felony, is not a bar 
to a second indictment for the same offence, although the 
second indictment is precisely similar to the first. People w. 
Townsend, 3 Hill R. 479; 1 Rice 8. C. Rep. 1. 

The first point for consideration under these authorities is 
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this: was the indictment good or such an one as on which the 
court would have been justified in rendering a judgment? As 
an indictment under the statute for obtaining goods by false 
pretences, it was clearly defective; at the time when it is averred 
upon the record the offence was committed, there was no sta- 
tute in this state making the act of obtaining goods under false 
pretences a crime, and when frauds of this description were 
perpetrated, the offender could only be indicted for that which 
was made criminal by the common Jaw. Hence the inquiry 
arises, was the offence charged in the bill indictable at common 
law? 

It is but recently that I had occasion to examine the authori- 
ties on this subject, and delivered an opinion on this portion 
of the law, which is reported in the 4th volume of the Law 
Journal, Commonwealth v. Gallagher, page 58, and the result 
of that examination was this; that at common law, no mere 
fraud not amounting to felony was indictable, unless it affected 
the public; and the application of the rule seemed to have been 
in the use of false weights and measures, in the general course 
of dealing—fraud by means of tokens. Another class of cases 
is found in the books which seem to lay down this rule; that 
a cheat or fraud, effected by unfair dealing and imposition on 
an individual in a private transaction between the parties, was 
not the subject of an indictment at the common law,and I have 
seen no authority since, nor has any one been produced on the 
argument which extends or varies the rule, or controverts the 
principles then decided. 

While adverting to the case of the Commonwealth v. Galla- 
gher, I take this occasion to qualify an expression used in that 
opinion, when the remark is made that the disposing of one’s 
property with a view of cheating his creditors, was not the 
subject of an indictment. True, it would not be at common 
law; but by the statute of 13 Eliz. chap. 5, sect. 3, the convey- 
ing of one’s property for the purpose of defrauding creditors, 
&c., is an indictable offence. ‘This statute is in force in Penn- 
sylvania. Rob. Dig. 296. 

The indictment in Gallagher’s case was at common law, and 
uot under that statute, or that of 27 Eliz. same book, page 298, 
and the observations then made, were intended only to apply 
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to indictments at common law. I have understood that prose- 
cutions under that statute have been carried on in this state, 

Admitting then that the commonwealth had proved all that 
is contained in the bill of indictment, on which the defendant 
was acquitted, could the court have rendered a judgment upon 
it, the provisions of the act of 1842 being excluded from our 
consideration ? 

It has been contended by the counsel for the accused, that this 
indictment could be sustained at common law, because it is 
averred that the cheat was perpetrated by means of a “false 
token.’ But it appears to me, this position cannot be sustained, 
for I conceive that the false token spoken of by our law makers, 
has reference to a token or means used in a public manner, 
to effect the cheat. If for instance, a grocer in making daily 
sales of various commodities to his customers, should have a 
pair of scales which were false, set up expressly to cheat and 
defraud his customers, now it would be averred in the bill that 
the scales were the token used as the means of cheating his 
customers. So our act of assembly makes it criminal to effect 
a cheat by means of a false token. The token spoken of in 
our books, I conceive to be that which is used to deceive and 
impose upon the public generally, and not where only one in- 
dividual is defrauded. And such seems to be the decision of 
our supreme court in 2 Watts & Serg. 408. And such was the 
principle laid down in People v. Stone, 9 Wend. 182, where it 
is ruled when one is charged to have effected a fraud by means 
of a false token, the token must be such as indicates a general 
intention to defraud; a mere privy token or counterfeit letters 
in other men’s names, seems not to come within the meaning of 
false token, as used at common law. So in Lara’s case, 6 Term 
R. 565, referred to in 2 Russ, 283, when one for the purpose of 
obtaining the possession of a lottery ticket, drew a fictitious 
draft upon his banker for the amount, when he had no au- 
thority to draw; it was ruled that an indictment could not be 
sustained: and Grose j. said, “That in order to make this 
something more than a naked lie, it had been said that the de- 
fendant used a false token, for that he gave a check on his 
banker ; but that was only adding another lie.”’ Similar to this 
was Wilder’s case, 2 Burr. 1128, where the defendant was a 
brewer and was indicted for a cheat, in sending to an alehouse 
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so many vessels marked as containing such a measure, when 
in fact they contained a much less measure, and writing a letter 
assuring the purchaser that they did contain that measure, when 
in fact they contained much less, the indictment was quashed ; 
and it would seem upon the ground that these marks not 
having even the semblance of any public authority, but being 
merely the private marks of the dealer, they were in effect 
nothing more than the dealer’s own affirmation that the vessels 
contained the quantity for which they were marked. 

These authorities seem to rule the present case on this point; 
the offence charged is, that the accused represented that these 
were good gold watches, and that he showed and exhibited 
them as such ; now it seems to me that this was a mere private 
transaction, and the watch the foken used, was not one calcu- 
lated to deceive and defraud the public generally, and is not so 
strong as the token used by one of the parties in the case 
reported in 2 Watts & Serg., where the woman enclosed a brick- 
bat in a roll of butter, and palmed it off upon a storekeeper ; 
and certainly not so much affecting the public as Wilder’s case, 
where he seut his article to a public alehouse. And on this 
ground most clearly, the first bill of indictment could not be 
sustained. Whether it would a vaiid indictment under the 
statute, is now a question before us. See Sayr’s R., Rex v. Lewis, 
205. 

But the counsel for the defence have attempted to sustain the 
indictment on another ground; that as the commonwealth have 
averred that the defendant represented them to be “good gold 
watches, what is known by good gold is defined by act of con- 
gress, and therefore the token used was of a public nature. 
But I apprehend this argument is not sound. The act of con- 
gress referred to has relation to current coin for circulation, and 
I think has no application to any other species of gold, and can 
have no reference to that which is used in manufactured articles. 
It is ditlicult to see why congress should by legislative enact- 
ment, define the amount of gold a gentleman should have in the 
frame to his spectacles, the ring on his finger, the band on his 
cane, or what should be the quantity of alloy in gold composing 
the case of his watch. In my opinion the act of congress has 
no reference to any such articles, and the quantity of gold re- 
quired to be contained in each piece of coin for circulation, is all 
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that the national legislature have regulated by their statute, 
For the reasons above stated and others, I think the first indict- 
ment was bad at common law and under the statute, and so 
defective that no judgment could be rendered on it; therefore 
the plea of aulrefois acquit cannot avail, and judgment is ren- 
dered in favour of the commonwealth on the demurrer, and the 
defendant is required to plead over. 
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IN THE ORPHANS’ COURT OF SUSQUEHANNA 
COUNTY. 

IN THE MATTER OF THE SALE OF THE REAL ESTATE OF DAVIS 
DIMOCK JR., BY HIS ADMINISTRATOR, BY ORDER OF THE OR- 
PHANS’ COURT. 

1. The principle that a judicial sale will not be set aside for mere inadequacy of 
price, extends to a sale made by order of the orphans’ court. 


This case arose upon exceptions to the sale and application 
to open the biddings, on the ground of inadequacy of price. 

The case is sutliciently stated in the following opinion, de- 
livered by 

Jessup, president. Isaac Post, having obtained a judgment 
against the administrator of Davis Dimock Jr., deceased, issued 
his venditioni eaponas for the sale of the real estate, which is 
the subject of the order of the orphans’ court in this ease, re- 
turnable to August term last. It was sold before the return day 
of the writ. Prior to the time for offering the deed for ac- 
knowledgment, to wit, on the 22d of August, Daniel Searle and 
others representing themselves creditors of the estate of Mr. 
Dimock, applied to the court of common pleas, under the pro- 
visions of the 35th seet. of the act of 26th February, 1834, to 
stay the proceedings upon that judgment, until the administrator 
could make sale of the property. The aflidavit of Mr. Searle 
states, among other things, that the property had been sold by 
the sheriff at an under price. Upon that application, the court 
desirous of protecting the interests of the orphans, as well as the 
creditors, stayed proceedings on the judgment, and at the next 
term the administra‘or applied for and obtained an order of 
sale, Upon terms suggested by the creditors as fair and proper, 
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and which it was supposed would induce a purchase, at the 
value of the property. 

The sale by the sheriff was for $904. The sale by the ad- 
ministrator on the 23d day of January following, was for $996. 
The report of this sale was made the next day, and under the 
rule, confirmed nésé. 

On the 22d of April, when this report came up for final con- 
firmation, Mr. Searle and others, creditors, again apply to set 
aside the sale and have the biddings opened, on the ground of 
inadequacy of price. Mr. Searle and William L. Post, filed at 
the same time a penal bond, with condition that upon a re-sale 
the property shall bring at least $1100. The administrator, 
desirous of doing all his duty faithfully, now asks leave of the 
court to sell again. The purchaser, alleging that he has made 
his arrangements to comply with his bid, objects to a re-sale. 
There is no question of irregularity in the sale. Inadequacy of 
price is the only reason for ordering another sale. 

This question of inadequacy of price in judicial sales, has fre- 
quently received the consideration of the courts of this state 
from time to time, from the year 1800, and is fully discussed 
and decided by Mr. justice Kennedy in “Carson’s sale,’’ 6 
Watts 147. 

The case of Livingston v. Byrne, 11 Johnson Rep. 566, is also 
in point. Judge Thompson there says: “a sale made at auction, 
and under process of law, ought not to be invalidated for mere 
inadequacy of price, without additional circumstances to justify 
it. This principle is stated by lord Eldon on the re-hearing of 
the case of White v. Damon, 7 Vez. Jr. 34, and in the case of 
Burrows v. Locke, 10 Vez. Jr. 474. It is necessary to secure 
proper confidence on the part of purchasers at sales of this 
description, and to render titles if fairly obtained certain, and 
not liable to be impeached by the various opinions as to its 
value.”’ 

This reason applies in full force to sales by order of the 
orphans’ court. 

That the orphans’ court have certain chancery powers, and 
that they may exercise such control over sales made under their 
orders, as a chancellor would over sales made by a master, is 
not doubted, and that the general rules relating to these sales 
as prevailing in chancery, except so far as they are varied by 
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our statute should be adopted, is equally clear. But except 
under the peculiar rules of the English chancery, it is believed 
that in equity as wellas at law, inadequacy of price, per se, is not 
a ground for setting aside a sale which has been fairly made. 
Reed v. Brook; 3 Littell 127; 3 Monro 373. 

The adoption of the peculiar rules of the court of chancery in 
England, relating to the opening of biddings for mere inade- 
quacy of price, has been much regretted by some of her wisest 
chancellors, and is considered of “doubtful policy.”? 2 Smith 
Chan. Prac. 235. 

It has not heretofore been adopted in this state to the extent 
claimed by the exceptants in this case. These are sufficient 
reasons why it should not be engrafted upon our system. It is 
too complex. It gives opportunity for inducing delays. It 
renders sales too uncertain, and thereby tends to prevent that 
competition which is most likely to produce adequate price. 

While therefore the court have the power to set aside a sale 
upon all the circumstances of the case, seeming to require it, 
they cannot admit the prevalence of the English rule which 
upon an offer of a certain advance, payment of costs and bring- 
ing the money into court, requires the biddings to be opened of 
course. 

That practice has not been extended to this country, even in 
those states where they have courts of equity, distinct from 
their courts of law, and in which the English general chancery 
practice prevails. 

In New York, Tennessee and South Carolina, it is held that 
the biddings on sales made by masters, are not to be opened 
under the English practice. In Tennessee, they do not open 
the biddings except in eases which would justily setting aside 
the sale altogether. Henderson v. Lowry, 5 Yerger 240; Gor- 
don v. Sims, 2 M’Cord’s Chan. 158; Frazer v. Hale, id. 159, 
note 2. 

The case now presented to the court would not come within 
the English rule, even if that rule prevailed here. The advance 
proposed to be made, would scarcely cover costs and interest. 
No expense or costs of the purchaser are offered, and no money 
brought into court. These reasons might have been suflicient 
without going farther, but the counsel for the exceptants sup- 
posing the practice above referred to, to be proper in this state, 
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and having urged it upon the court, this examination of it has 
been deemed necessary, to prevent erroneous views from pre- 
vailing in relation to the very important sales continually 
making by order of the orphans’ court. 

Sale confirmed. 
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IN THE ORPHANS’ COURT OF CHESTER COUNTY. 


IN THE MATTER OF THE EXCEPTIONS TO THE REPORT OF THE AU- 
DITOR, DISTRIBUTING THE ASSETS IN THE HANDS OF BENJAMIN 
J. MILLER, ADMINISTRATOR DE BONIS NON OF JAMES P. 
M’ WILLIAMS, DECEASED. 

1, An auditor appointed to report a distribution of a balance in the hands of an ad- 
ministrator, among all the parties, legally entitled to come in on the fund, is 
necessarily clothed with power to inquire into and adjudicate adversary and dis- 
puted claims. 

2, The act of 24th February, 1834, giving to administrators de bonis non, the right 
to recover and receive from the personal representatives of a deceased executor 
or administrator, converted assets, docs not extend to surviving executors. 

3, The acknowledgment by a surviving executor, of a debt barred by the statute of 
limitations, with a promise to pay it, does not bind a fund in the hands of the 
representative of the deceased executor. Such acknowledgment and promise is 
personal to him who makes it, and not obligatory on the estate; and, therefore 
in a proceeding, in the orphans’ court, to distribute such fund among the par- 
tics entitled to it, a legatee named in the will of the testator, may set up the 
statute as a bar against such debt. 


This case came up for hearing on an exception to the report 
ofan auditor, appointed by the orphans’ court to report a dis- 
tribution of the assets in the hands of Benjamin J. Miller, ad- 
ministrator de bonis non of James P. M’Williams, deceased, 
who, in his lifetime, was co-executor with John S. Bowen of 
the will of Samuel M’Williams, deceased. Miller had settled 
an account of his decedent’s administration of the first estate, 
and the balance for distribution belonged to that estate. Sa- 
myicl M’ Williams the testator, in his lifetime, was indebted to one . 
E. Way, on a note or due bill, which, long before the auditor 
sat, had been barred by the statute of limitations. Before this, 
however, and within six years, but after the death of James, 
his co-executor, Bowen, the surviving executor, acknowledged 
Way’s claim to be a subsisting debt, due from the estate of 
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Samuel M’Williams, promised to pay it, and did pay a part of 
it. Way appeared before the auditor, and claimed the amount 
of his debt to be paid out of the fund in the hands of Miller. 
This was resisted by one of the residuary legatees, named in 
the will of Samuel M’Williams, on the ground that the debt 
was barred by the statute of limitations; but the auditor con- 
ceding the claim to be taken without the statute, by the ac- 
knowledgment of Bowen, allowed it, and so reported. To this 
part of the report, the residuary legatees filed an exception. 

The case was argued by Townsend for the exceptor, and 
Bowen for Way. 

The following opinion was delivered by 

Be xt, president. In this ease, if I understand it, the auditor 
was appointed to report a distribution of the balance, remain- 
ing in the hands of the administrator, as shown by his adininis- 
tration account, among all the parties, legally entitled to come 
in on the fund; and not, as in Gossner’s estate (6 Wh. 401), to 
make distribution among the widow and next of kin of the 
intestate. He was, therefore, necessarily clothed with .power 
to inquire of and adjudicate adversary claims, without which 
he could not have performed his duty. This is the case in 
every instance, where an auditor is appointed to distribute the 
assets of an insolvent estate, and is a highly convenient mode, 
under the direction of the court, of settling disputed claims 
and effecting a final settlement of intestates’ estates. See Torr’s 
estate, 2 R. 250. 

But has the auditor decided correctly upon what would seem 
from his report, to have been the only litigated question before 
him? The fund, for distribution, arises from property received 
and moneys collected and converted or administered, by the 
accountant’s intestate, in his lifetime, as one of the executors of 
Samuel M’Williams, deceased. 

The other executor, who survives, is John S. Bowen esq., 
who has settled a separate account of his administration of his 
testator’s estate, so far as the same came to his hands. Samuel 
M’ Williams, in his lifetime, gave a note or due bill, as it is 
ealied, dated April 2d, 1834, for the payment of $68, to Ezekiel 
Way, but the obligation thus created, was barred by the statute 
of limitations long before the auditor sat, in this case, to make 
distribution. Upon its being presented for allowance, before 
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the auditor, it was, on this ground, resisted and only admitted 
to come in, as a subsisting claim, because, as was supposed, an 
acknowledgment of it as an existing debt, against the estate of 
Samuel M’Williams, and a promise to pay it by Bowen, as 
surviving executor, after the death of James Porter M’ Williams, 
revived it, or created a new claim, as against the fund in the 
hands of the accountant Miller. The simple question, presented 
for our decision, is whether such an acknowledgment and 
promise can work such an effect? 

In the ease of Bowen v. Miller, decided on a motion fora 
new trial, by this court, in September, 1842, we had occasion 
to inquire into the riglits of this surviving executor, in respect to 
the fund in question, It was an action brought by the execu- 
tor against Miller, the present accountant, as administrator de 
bonis non of the estate of James Porter M’ Williams, in which 
the plaintiff claimed to recover the assets belonging to the 
estate of Samuel M’Williams, deceased, which had been re- 
ceived and converted by James P. M’Williams in his lifetime, 
as one of the executors. It was decided that such recovery 
could not be had, for the reason, among others, that although, 
whatever of the personal property of a testator or intestate, re- 
maining in speeve, at the death of an administrator or executor, 
goes to the surviving administrator or executor, if there be one, 
or where there is none to the administrator de bonis non, yet 
that which is reduced to possession and has been changed or 
converted or administered by the deceased executor or adminis- 
trator, goes to his personal representatives. This was the com- 
mon law rule, which made the deceased executor guilty of a 
devastavit, if he died without paying the debts of the testator, 
to the amount received, but which, in such case, gave no remedy 
to the creditor, because the injury inflicted being in the nature 
ofa dort, dicd with the person. This was remedied by the 
statutes 30 Car. 2, cap. 7, and 4 and 5 William & Mary, cap. 
24. Since which, if executors or administrators died, after 
having changed the specific character of the chattels of or debts 
due to the testator or intestate; as by selling the one or collect- 
ing the other; the creditors might sue and recover their debts of 
the personal representatives of such deceased executors or ad- 
ministrators, to the extent of the funds so converted or changed; 
and if a surplus remained, the legatees or next of kin might 
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recover it. These statutes gave no action to a surviving exe- 
cutor, or to an administrator de bonis non, “for the reason that 
as the estate of the deceased executor or administrator, re- 
mained, immediately, liable to the parties entitled to the fund, 
it would be iniquitous to deprive his personal representatives 
of payment in favour of a co-executor or administrator de bonis 
non, who is not liable for the devastavit of his fellow or the 
preceding representative, unless he has in some way, made 
himself a party to it.” Bowen wv. Miller, C. P. of C. C., Sep- 
tember, 1842, and the cases there cited. 

The surviving executor, or the administrator de bonis non 
had, then, absolutely nothing to do with the converted property 
of which the deceased representative died possessed or of 
which he had disposed ; he could neither recover it, nor was he 
liable in respect of it. 

Then came the act of 24th of February, 1834, relating to ex- 
ecutors and administrators, by the 31st section of which, the law 
in this particular is changed so far as it relates to administrators 
de bonis non, but still leaving the rule so far as it affects sur- 
Viving executors, untouched. These yet, have no power over 
the fund in the hands of a co-executor at the time of his death. 
The application and distribution of it, belongs still to the per- 
sonal representatives of the deceased executor. Why, then, 
should any thing which the survivor can say or do, be per- 
mitted to affect a fund indirectly, over which he can exercise no 
control directly? It is well settled that the admission or con- 
fession of one of several executors of a debt due, shall not be 
received to charge his co-executors or the estate they represent, 
whether the confessing executor be a party to the suit or not. 
Hammond v. Huntley, 4 Cowen 93; Forsyth v. Ganson, 5 
Wendell 561; M’Intyre v. Morris, 14 Wendell 99. Nor will 
such a confession take a demand out of the statute of limitations, 
as against the other executors. Fritz v. Thomas, 1 Wh. 66; 
Reynolds v. Hamilton, 7 W. 420. If this was an action of law, 
by the creditor against the administrator of the deceased exe- 
cutor, which, as it has been shown, might be maintained, would 
the acknowledgment of the surviving executor, made after the 
death of his colleague, be received as an answer to the plea of 
the statute of limitations, in order to let the claimant in on this 
fund? To show that it would not, it is only necessary to recur 
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to the legal consequence flowing from the recognition of a debt 
barred by the statute. 1t is now, I think, settled that it is not 
to be regarded as a revival of the old obligation, but the evi- 
dence of a new promise, personal to the party making or re- 
ceiving it. For this reason, it was decided in Fritz v. Thomas, 
supra, that such an acknowledgment or recognition made by 
an executor or administrator, will not preclude him from after. 
wards pleading the statute; for the promise is, as to him, per- 
sonally void for want of consideration, and it is said he cannot 
charge the estate on the foundation of the old one. If this be 
so, in respect to the executor defending, a fortiori it is so, where 
the representative against whom the action is brought, or claim 
sought to be enforced, is no party to the promise or recognition, 
To be sure, in the first case, the executor is not bound to plead 
the statute against an honest debt, bit I think it very certain, he 
could not prevent his co-executors, in a suit against all, from 
doing so. ‘The rule is, that personal representatives may sever 
in their pleas, and that shall be accepted which is most bene- 
ficial for the estate. For a still stronger reason, if possible, the 
promise of one executor will not prevent the bar of the statute, 
in a suit against the other. Thus in Reynolds v. Hamilton, 7 
W. 420, an action against a surviving executor, who pleaded the 
statute, it was shown the deceased co-executor, who was also 
residuary legatee of the estate, had acknowledged the debt, 
within six years, as being justly due, and actually paid a part 
of it. But it was held, this did not prevent the survivor from 
insisting on the statute. The court say, “as the old promise is 
not revived, but superseded by the new one, the consideration 
of a moral obligation would be wanting to make the executor 
personally liable; and though the residuary legatee may possibly 
be under a moral obligation to pay the testator’s debts, though 
this is by no means clear, his promise to do so could bind no 
one but himself.’’ If the present case be not parallel to and so 
decided by the last case cited, it is, if possible, more open to the. 
application of the principle which governed there, and in Fritz 
v. Thomas; for here, as has been already intimated, the sur- 
Viving executor and the administrator de bonis non are abso- 
lutely independent representatives of distinct funds, having no 
connexion with each other, except so far as one may take ad- 
23* 
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vantage of payments made to the creditors of the estate of the 
testator by the other. 

It may be said that it is not, on the report of the auditor, 
apparent that the administrator raised this objection against 
Mr. Way’s claim. But it sufficiently appears, it was made by 
parties interested in the fund and legally before the auditor. 
That creditors of the first estate, might have interposed the bar 
of the statute, does not admit a doubt, and in this equitable mode 
of proceeding, I see no objection to legatees doing so, especially 
if the personal representative makes no objection, of which 
there is no evidence here. 2 Williams on Ex’rs. 1283; 1 Russ. 
& M. 349; 4 Com. Eng. Ch. R. 458. 

What might be the effect of a judgment at law recovered 
against the surviving executor, and whether upon its being pre- 
sented as a claim against the fund in his hands, the adminis- 
trator de bonis non would be precluded from going behind it 
and showing that the foundation of it, was bound by the statute, 
it is not necessary now to decide. I am inclined to think he 
would not, upon the reasoning of Robert’s case and the au- 
thority of the cases there cited, decided by this court, March, 
1844. 

I am, therefore, of opinion, that the claim of Ezekiel Way, 
as allowed by the auditor, must be stricken out of the report. 





IN THE COMMON PLEAS OF CHESTER COUNTY. 


BOWEN, SURVIVING EXECUTOR, &C. OF SAMUEL M’ WILLIAMS, DE- 
CEASED, UV. MILLER, ADMINISTRATOR DE BONIS NON, &C. OF J. 
Pp. M’WILLIAMS, DECEASED. 


\. A surviving executor, cannot maintain an action against the personal repre- 
sentative of a deceased co-executor to recover assets changed, converted or ad- 
ministered by thie latter in his lifetime, although a former administrator of the 
deceased executor, had settled an account with the surviving executor, whereby 
he acknowledged his intestate to be indebted to the first estate, on account of the 
assets recovered. 

2, A surviving executor is entitled to recover and reecive from the administrator 
only such goods, &c., belonging to the first estate, as remained in the hands of 
the deceased executor, unchanged and unadministered at the time of his death. 

3. His estate cannot be made liable to the survivor, for the value of goods sold and 
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rents collected, of the first estate, by his administrator, as the agent of the sur- 
vivor; and this, though the administrator, in an account settled, acknowledged 
the estate of his intestate to be indebted to the survivor for such goods and 
rents, as being applied by the administrator in relief of the estate represented by 
him. 

4. An executor or administrator, cannot by the statement of an account or by his 
promise, bind the estate of a decedent to the payment of a debt not due from it, 


This was a motion for a new trial. The facts upon which it 
was founded sufficiently appear in the opinion of the court, de- 
livered by 

BE LL, president. On the trial of this cause, the defendant’s 
counsel submitted certain points, on which he asked the court 
to instruct the jury. Among these was the proposition, that 
“no action can be maintained by a surviving executor to re- 
cover the assets of the estate of the testator, which came to the 
hands of a deceased co-executor.” By this was meant, it is to 
be presumed, assets administered, changed and coverted by the 
deceased executor. On the suggestion of the court, it was 
agreed that several of these points, including that just cited, 
should be negatived, with leave to the defendant to move fora 
new trial, if the verdict should be against him. A verdict being 
rendered for the plaintiff, a motion for a new trial, founded on 
several reasons, has accordingly been made. Two of these are, 
that the court erred, in answer to the defendant’s eleventh 
point, in saying that an action can be maintained, by a sur- 
viving executor, to recover the assets of the estate of the tes- 
tator which came to the hands of the deceased executor, and, 

That the jury rendered a verdict for an amount which in- 
cluded money for which the estate of J. P. M’ Williams was not 
responsible, but for which Swayne alone was liable, as for a 
private debt. 

If these objections be well founded, they are decisive against 
the plaintiff’s right to recover in this action, and render unne- 
cessary any examination of the other reasons filed by the de- 
fendant. A; 

On the trial, it appeared that the plaintiff, John S. Bowen, and 
the defendant’s intestate, James Porter M’Williams, were exe- 
cutors of the will of Samnel M’Williams, deceased. During his 
lifetime, James P. M’Williams, collected certain rents due the 
estate of the testator and received the possession of certain per- 


a 


> 


_—- 
: mee 


2) 











272 Common Pleas of Chester County. 


sonal chattels, all of which he changed and converted, except a 
small portion of household goods, which remained in specie, at 
his death. Letters of administration of his estate, were granted 
to William Swayne, who, as agent of Bowen the surviving ex- 
ecutor, sold the goods which remained wnadministered, that is 
to say, unchanged, in the hands of his intestate, and collected 
some debts due to the first estate. A settlement of accounts was 
had between Bowen aud Swayne, from which it appeared that 
the former, iu his individual capacity, was indebted to the latter, 
as administrator of the estate of James P. M’Williams, in the 
sum of $128, and Swayne acknowledged the intestate’s estate 
to be indebted to Bowen, as surviving executor, in the sum of 
$212. This sum is made up of the assets received and ad- 
ministered by M’Williams in his lifetime, as executor of Samuel 
M’ Williams, and the value of the specific chattels sold and debts 
collected by Swayne, afier the death of his intestate, as already 
mentioned. Shortly after this settlement, Swayne was removed 
from the office of admiuistrator of M’Williams’ estate, by the 
orphans’ court of this county, and new letters were granted to 
the defendant, Benjamin J. Miller, against whom this suit is 
brought, to recover the balance acknowledged to be due by 
Swayne, on settlement, to the plaintiff. The verdict being for 
this balance, the question presented is, whether, under the cir- 
cumstances detailed, the plaintiff is entitled to an action against 
the estate of James P. M’Williams, in the hands of Miller. 

As a general principle, it is true that if there be several ex- 
ecutors or administrators, they are regarded as one person, 
having a joint and eutire interest in the effects of the testator or 
intestate, which is incapable of being divided; and in case of 
death, such interest shall vest in the survivor, without any new 
grant. Williams on Executors 591-2. But this is the case 
only, where one of the executors dies before the joint tenancy 
is severed, by a division of the effects of the testator, or a re- 
duction to possession aud a conversion of them; for, even in 
cases where executors are entitled to the residue after payment 
of debts and legacies, survivorship only obtains as to such of 
the testator’s personal estate as was not reduced to possession 
and divided before the death of the co-executor. Baldwin ». 
Johnson, 3 Bro. C. C. 455; Griffiths v. Hamilton, 12 Ves. 298; 
Williains on Executors 697-8. 
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The rule is, that whatever remains in specie and uncon- 
verted, belongs to the surviving executor or administrator de 
bonis non, but that which is changed or appropriated, goes to 
the personal representative of the deceased executor or admin- 
istrator. Upon this subject we are spared the labour of investi- 
gation by the very elaborate and well considered opinion of 
Mr. justice Kennedy, when delivering the judgment of the 
supreme court in Potts v. Smith, 3 Rawle 361. See also, Com- 
monwealth wv. Strohecker, 9 Watts 479. To be sure the pre- 
cise point presented for decision in that case, was the right of 
an administrator de bonis non, to recover administered assets 
from the administrator of a deceased administrator; but this 
rendered necessary a review of the whole subject of the rights 
of executors and administrators, and the interest which they 
take in the estates of their testators and intestates, and it is there 
clearly shown, that at common law, if an executor sold the 
goods or collected the debts due to the testator and died without 
paying the debts due from him, it was a devastavit, for which 
the creditors had no remedy, because the injury inflicted, being 
in the nature of a tort, died with the person; but that this was 
remedied by the statutes of 30 Car. 2, cap. 7, and 4 and 5 W. 
& M. cap. 24; since which, if executors or administrators die 
after having changed the specific character of the goods or debts 
of the testator or intestate, as by having converted the goods 
into money, or having collected the debts due and owing to 
their testator or intestate, or having taken new securities for 
them payable to themselves, and released or given up the old; 
the creditors may sue and recover their debts of the personal 
representatives of such deceased executors or administrators, to 
the extent of the funds so converted or changed, and, if a sur- 
plus should remain, it may be recovered, by the legatees or 
next of kin, in a court of equity; and in this state, where no 
court of chancery exists, at law. The statute gives no action 
to a surviving executor or administrator de bonis non, nor 
ought it, for, as the estate of the deceased executor remains im- 
mediately liable to the parties entitled to the fund, it would be 
iniquitous to deprive his personal representatives of the means 
of payment, in favour of a co-executor who is not liable for the 
devastavit of his fellow, unless he has in some way made him- 
self a party to it. Dougiass v. Saterlee, 11 John. Rep. 16; 
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M’Nair’s Appeal, 4 Rawle 157. This view is supported, if 
indeed farther support were necessary, by the case of Patterson’s 
Estate, 1 Watts & S. 291. It is hardly necessary to say, that 
the case of a surviving executor is not within the 31st section 
of the act of 24th February, 1834, extending the remedies of an 
administrator de bonis non. 

Apart then from the settlement made between Bowen and 
Swayne, it is plain the plaintiff, as surviving executor, is not 
entitled to recover, for the rents collected and goods converted 
by James P. M’Williams, as executor. But the plaintiff de- 
clares on the account stated, and insists that Swayne had the 
power to enter upon a settlement with him of moneys due from 
the estate of his intestate, and having so done and acknowledged 
a balance to be due the surviving executor, the defendant is 
not at liberty to go behind it in order to examine into the items 
of which it is made up, and so is concluded. It is true that on 
an insimul computasset, the plaintiff is not obliged to give 
evidence of the several items constituting the account, but it is 
suflicient if he prove the account stated, for that is the cause of 
the action, and was, formerly, conclusive; but greater latitude 
is now allowed for the correction of error. Trueman v. Hirst, 
1 Term Rep. 40. It is not necessary to decide whether Swayne 
is bound, personally, by the settlement, but it cannot be pre- 
tended that even an express promise made by him, while ad- 
ministrator, will bind the estate of his intestate to the payment 
of money not due from it. Fritz v. Thomas, 1 Wharton 70-71. 
Such a promise is nudum pactum: how, then, can a settlement 
which at most, only raises an implied promise, create an obli- 
gation to pay? When I speak of a debt not due, I do not mean 
a case of doubtful liability or disputed account, but where, as 
here, the plaintiff is utterly without a right of action. ‘To per- 
mit an executor or administrator, to make a settlement binding, 
in such a case, on the estate he represents, would be to give 
him the power to state an account not of debts due from the 
estate, but of debts no¢f due. It is ouly necessary to state the 
proposition to show its unreasonableness; and to say that you 
shall not inquire into the foundation of such a settlement, is but 
another mode of claiming for the personal representative, @ 
power which we have seen he does not possess, 

Was then, any part of the sum included in this settlement, 
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due from the estate of James P. M’Williams to the plaintiff? 
We have already disposed of this question so far as it relates to 
the assets received and converted by the deceased, and the other 
items admit of still less question. These were the avails of 
goods sold by Swayne, after the death of M’Williams, as the 
ageut of the plaintiff, and rents due the estate of Samuel 
M’ Williams also received by Swayne, subsequent to the death 
of his intestate. With these transactions, M’ Williams could have 
had nothing to do, for they occurred after he had ceased to 
exist. In what way, then, was his estate liable to Bowen as 
executor? It will not do to answer that the moneys thus re- 
ceived by Swayne, may have been applied by him to the use 
and for the benefit of M’ Williams’ estate, for, in the first place, 
there is no evidence of such application, and if there was, it 
would only operate to give Swayne a right to credit himself on 
the setiiement of his administration account, as for so much ex- 
pended of his private funds for the relief of his intestate’s 
estate, and not to create an indebtedness from the estate he re- 
preseuted to Bowen. The debt, if any due, was in truth the 
private debt of Swayne to Bowen, and nothing that the former 
could do, would avail to shift the burden from himself to the 
estate : it Was not in his power to increase its liabilities beyond 
what they were at the death of the intestate. But it is not 
necessary to elaborate the point. 

It being, then, established, that at the time of the commence- 
ment of this suit, the plaintiff had no cause of action against the 
defendant, the jury ought to have been instructed on the trial 
as was prayed by the defendant, but this not being done, 
whereby a verdict passed for the plaintiff, the defendant is en- 
titled to his motion. 

Wherefore the rule for a new trial, is made absolute. 
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IN THE ORPHANS’ COURT FOR THE CITY AND 
COUNTY OF PHILADELPHIA. 
: [June 20, 1845. 
LUDLAM’S ESTATE. 


1, Testator made a bequest as follows: “at and immediately after the decease of 
my said wife, I give and bequeath unto my nephew, James Ludlam, his execu. 
tors &c., one thousand dollars of the United States six per cent. stock or loan of 
year 1812, standing in my name on the books of the loan office, Pennsylvania, 
as per certificate No, 267.” Picvious to the testator’s death, the government of 
the United States paid off the loan of 1512, and the testator received the $1000 
standing in his name. Held, 1. That the legacy was specific, and that by the 
testator’s reccipt of the money, it was adeemed and extinguished. 2. That it 
made no difference that the receipt of the money was compulsory, and that the 
fund was changed by act of law, and not by the act ofthe testator. 

An executor in filing his account, charged himself with a ecrtain legacy, and 


re) 


transmitted a copy to the legatee accompanied by a letter in which he expressed 
his willingness to pay over the amount when required. Held, that the executor 
was not estopped from denying the claim of the leyatee, it appearing that he had 
acted in error in supposing the legacy to be still existing, when in fact it had 
been adeemed in the lifetime of the testator. 

3. It seems that under the 47th section of the act of 1834, and the Ist section of 
the act of April, 1540, an executor cannot move for the appointment of an audi- 
tor to audit and settle his own account, but that the appointment must be made 
on motion of a legatee. But an uregular appointment may be adopted by the 


acts and conduct of the legatee. 
7 % 


This case came before the court on exceptions to the report 
of an auditor. The facts connected with the questions raised 
for decision, are sufliciently stated in the opinion of the court,’ 
which was delivered as follows by 

Kina, president. 

On the 15th of April, 1824, George Ludlam made his last 
will, in which he bequeathed the rents, issues and profits, in- 
terests, dividends, and income of all his estate, real and per- 
sonal, to his wife Lydia Ludlam for life. The second item in 
his will, under which the question involved in this controversy 
arises, is in the following words: “ At and immediately after 
the decease of my said wife, Ido give and bequeath unto my 
nephew James Ludlam, now of Oxford street, London, his ex- 
ecutors, administrators and assigns, eleven shares of stock of 
the president, managers and company of the Germantown and 
Perkiomen Turnpike Road; one thousand dollars of the United 
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States six per cent. stock or loan of the year 1812, standing in 
my name on the books of the loan office, Pennsylvania, as per 
certificate No. 267; twenty shares of the capital stock of the 
company for erecting a bridge at or near Trenton; and ten 
shares of stock in the Philadelphia Insurance Company.” ‘The 
testator died in 1827. Previous to his death, the government of 
the United States paid off the loan of 1812, and Mr. Ludlam 
received the $1000 standing in his name. The money so re- 
ceived by him, Mr. Ludlam handed over to Mr. Matthew L. 
Bevan the present executor of his estate, by whom it was paid 
into the firm of Bevan & Porter, who were Mr. Ludlam’s 
bankers. This money was afterwards paid over to Bevan & 
Humphreys, who during the life of Lydia Ludlam the testator’s 
widow, continued to pay the interest thereon to her. 

The first question for decision is, whether the legacy of $1000 
government stock, was adeemed and extinguished, by the re- 
ceipt of the amount by the testator, when the loan of 1812 was 
paid off. This depends on the fact of this legacy being general 
and pecuniary, or specific. Ifit is specific, it is adeemed and 
extinguished ; if general and pecuniary, it is not. A specific 
legacy has been defined to be, “the bequest of a particular 
thing, or money, specified and distinguished from all others of 
the same kind, as of a horse, a piece of plate, money in a purse, 
stock in public funds, a security for money, which would im- 
mediately vest without the assent of the executor.” It differs 
from a general or pecuniary legacy in this respect, that if there 
be a deficiency of assets, the specific legacy will not be liable 
to abate with the general legacies; and on the other hand, if 
such specific legatee be disappointed, as by failure of the 
specific fund, the legatee will not be entitled to any recompense 
or satisfaction out of the personal estate ef the testator. There 
is another class of legacies, which the course of the argument 
for the legatee requires us to notice. These are legacies in the 
nature of specific legacies; as of so much money with reference 
to a particular fund for their payment. This kind of legacy is’ 
so far general, and differs so much in effect from a mere spe- 
cific legacy, that if the designated fund be called in, or fail, the 
legatee will not be deprived of his legacy, but be permitted to 
receive it out of the general assets; yet the legacy is so far spe- 
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cific, that it will not be liable to abate with general legacies 
upon a deficiency of assets. 1 Roper 149-50, 

That legacies of public or other stocks may be specific, is 
unquestionable. The inquiry in all such cases must be, whether 
the intention to make them specific is clear ; which is certainly 
requisite to render thein so. The intention however, is gene- 
rally to be ascertained from the face of the will itself. What 
kind of expression is suiliciently indicative of such an intention, 
has frequently engaged the attention of courts, and received 
their decision. In Bastian v. Cooke, 5 Vesey 461, a testator 
gave to his son, “John Cowling Barton, £3000 stock in the 3 
per cent. consols, bank annuities being part of my stock now 
standing in my name, to be trausferred to him by my execu- 
tors,” &e. A question arisiug whether this legacy was or was 
hot specific, “a great deal,’ says the master of the rolls, “may 
be urged as to intention; to sliow that the testator had no idea 
of the consequence and nature of a specific legacy. But upon the 
will and the report, is there any ground to say this is not spe- 
cific, being clearly so according to every determination on the 
words?” Again he remarks: “If the testator had sold out 
part of his stock, the executors would not have had to replace 
it: but it would have been adeemed.”’ In Norris v. Harrison, 
Madd. Ch. Rep. 280, Am. edition 487, a bequest of “the sum of 
£11,000 capital bank stock show standing in my name in the 
books of the Governor and Company of the Bank of England,” 
was held by sir Thomas Plumer to be clearly specific. In Ash- 
burner v. M’Guire, 2 Bro. Ch. Rep. 108, the bequest of the in- 
terest of a bond of £3500 for life to B., and the principal at her 
decease to C.; in Ryder v. Wager, 2 P. Wms. 328, the bequest 
of the residue (after deducting £500) of money owing to the 
testator by sir M. H.; in Chaunth v. Beech, 4 Vesey 555, the 
bequest of £8000, the amount of a banker’s note; in Hum- 
phreys v. Humphreys, 2 Cox 184, the bequest of all the stock 
possessed by the testator in the 8 per cents, being about £5000; 
were ruled to be specific legacies, and the receipt of the money 
by the testator an ademption of the legacy. The cases of Dou- 
glass v. Congreve, 1 Keen 410; Kamp v. Jones, 2 Keen 736; 
Davis v. Morgan, 1 Beaver 259; Hays v. Hays, 1 Keen 97, 
farther exemplify the same principle. The subject will also 
be fuund to have been very fully considered, and the authori- 
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ties up to that period (1823), examined by chancellor Kent, in 
Walton « Walton, 7 John. Ch. Rep. 2573 in which he held that 
a bequest of a testator’s “right, interest and property in thirty 
shares, which he owned in the Bank of the United States,’’ 
was specific. “ A legacy of a debt,” says he, “unless there is 
ground for considering ita legacy of money, and that the se- 
curity is referred to as the best mode of paying it out of the 
assets, Is as much specific as the legacy of a horse or any move- 
able chattel whatever. If the specifie thing is disposed of or 
extinguished, the legacy is gone.” In Blackstone vv. Black- 
stone, 3 Watts 355, this doctrine received the consideration of 
our owt stuipreme court, and it was there held that a bequest of 
“all my 250 shares of the capital stock which J ho/d in the 
Union Bank of Pennsylvania, “ was a specific legacy which was 
extinguished by a sale of the stock in the lifetime of the testa- 
tor, ‘The words “which I hold’? in this bequest, were held by 
the court + to individuate the stock as a corpus’? with sufficient 


precision to make the legacy clearly specific. This case was 


ay - 


one of great apparent hardship to the legatees. It was admitted 


tte i 


that the 1 tor sold the stock only from an apprehension of 
danger of loss upon it; that he took a bond from the purchaser 
of it for the amount at which he sold it, declaring that the bond 
should go to the legatees in place of the stock; and that the 
bond remained wholly unpaid at the death of the testator. But 
say the court, “the legacy being a specific one, whatever was 
the motive for its extinction or change of being, whether to 
destroy it or preserve it for the legatees; and whatever be the 
evidence of such motive, it ceased to have the specific existence 
ascribed to it in the will, and neither the bond taken as a sub- 
stitute for it, nor its value, can be demanded of the testator’s 
estate.’’ In the case before us, the legacy is described as “ $ 1000 
or United States 6 per cent. stock or loan of 1812, standing in 
my name ou the books of the loan office, Pennsylvania, as per 
certificate No. 269. The words “standing in my name” have 
been held in Barton ». Cooke, 5 Vesey 461; Norris x». Harvren, 
2 Madd. Ch. Rep. 280; Sleech vw. Thornington, 2 Vesey senior 
261; Drinkwater v. Falconer, ib. 623, as sufficiently identifying 
stock bequeathed, so as to make a legacy of it specific. Beside 
these words, we have in this case a precise description of the 
stock bequeathed, together with a statement of the number of 
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the particular certificate evidencing it; a minuteness of descrip- 
tion leaving no kind of doubt as to the identity of the subject 
matter of the bequest, intended by the testator to be given to 
the legatee. 

That a specific legacy of stock which has been sold by a tes- 
tator before his death; or of a debt which has been demanded 
and received by him, is adeemed and extinguished, is not dis- 
puted. Nothing remains to which the words of the will can 
apply. The intention of the testator is immaterial in the 
ademption of the specific legacies, because the subject being 
extinct at the death of the testator, there is nothing upon which 
the will can operate. Blackstone v. Blackstone, supra. 

But it has been strongly urged on us, that this is not a regular 
specific legacy, but one in the nature of a specific legacy ;—one 
in which a given sum of money is bequeathed, with reference 
to a paiticular fund out of which it is to be satisfied; and that 
this class of legacies are never held to be adeemed or extin- 
guished by the sale or other disposition by the testator of the 
fund from which payment is to be made previous to his death, 
That a distinction does exist, between a bequest of a sum of 
money referring to a security or debt for its payment, and 
a gift of the security or debt itself, is undoubted, although lord 
Thurlow in Ashburner v. M’Guire, seemed to have regarded it 
as a refinement. The leaning of courts of equity is always 
against regarding a legacy as specific. The will is always read 
with an inclination to hold a legacy general ; and if there is the 
least opening to imagine the testator meant to give a sum of 
money, and referred to a particular fund only, as that out of 
which in the first place he meant it to be paid, the legatee will 
have this advantage, that it shall be considered pecuniary, so as 
not to have the legacy defeated by the destruction of the se- 
curity. Chaunth vw. Beech, 4 Vesey 565-6; Ambler 568. The 
same legacies may be specific in one sense, and pecuniary in 
another: specific as given out of a particular fund, and not out 
of the estate at large; pecuniary as consisting only of definite 
sums of money, and not amounting to a gift of the fund itself or 
any aliquot part of it. Smith wv. Fitzgerald, 3 Ves. & Beam. 5. 
The kind of legacy alluded to is what is termed in the civil law 
a demonstrative legacy, that is, a general pecuniary legacy with 
a particular security pointed out as a convenient mode of pay- 
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ment, where, although such security may be called in or fail, 
the legacy will not be adeemed. 

Of this kind of legacy the case of Kirby v. Potter, 4 Vesey 
478, isan example. There a legacy to B. of £100, out of my 
reduced bank annuities, 3 per cents., “ was ruled to be a general 
and not a specific legacy, lord Alvanley holding the phrase, 
£1000 out of my reduced bank annuities,’ meant that the exe- 
cutor should raise £1000 by selling so much of that stock. 
Sibley v. Perry, 7 Vesey 522; Le Guie v. Finch, 3 Merevaile 
49; Deane v. Test, 9 Ves. 146; Fowler v. Willoughby, 2 Sim. 
& Stewart 358; are cases determined on the same principle. 
The principle extracted from these cases is, that a sum of money 
bequeathed out of particular stock, is prima facie adjudged a 
money legacy, but liable to be considered a specific bequest of 
so much of the identical stock which the testator had, when a 
clear intention appears upon the whole will. The cases illus- 
trating this distiiction have been noticed, and their identity in 
principle with the present it seems to me, demonstrated. In 
Barker v. Rayner, 5 Madd. Ch. Rep, 217, it is said, that “ when 
once it is determined that the legacy of a debt is specific and 
not demonstrative, that the only safe and clear way is to adhere 
to the plain rule, that there is an end of the specific gift, if the 
specific thing does not exist at the testator’s death.” 

The judgment of the court being that this is a specific, and 
not either a general or demonstrative legacy, we will notice the 
remaining reasons urged against its being adeemed by the 
receipt of the money from government. It is said that this 
receipt by the testator was compulsory and not voluntary, and 
that the state of the fund was changed by act of law and not by 
the act of the parties. 

At one period a notion certainly prevailed, that although a 
specific legacy of a debt or security was adeemed, where the 
testator received the debt specifically bequeathed at his own 
instance, that it was otherwise where the debt was paid him 
Without his application, The cases of Orme vw. Smith, 1 Equity 
Cases Ab. 302; Partridge v. Partridge, Cas. Temp. Talb. 228, 
seem to have been decided on this distinction. It has, however, 
been since entirely exploded, See Ford v. Fleming, 1 Eq. Cas. 
Abr. 302, Ambler 402, and the cases cited in Roper on Lega- 
cies, vol. i. p. 243; see also Walton v. Walton, 7 John. Ch. Rep. 
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265-6. There is no ground therefore for a distinction between 
a voluntary receipt by the testator of a debt specifically be- 
queathed, and one coerced by suit or demand. In both cases 
the legacy of the debt, so far as payment has been made, is 
extinguished. 

There are cases in which the alteration of the fund by mere 
act or operation of law, has been held not to operate as an 
ademption of a specific legacy of the fund. Such a case is Par- 
tridge v. Partridge, Cases Temp. Talbot 226. There A. be- 
queathed to B. £3000, 3 per cent. consols. This fund was 
afterwards changed by act of parliament into one of a different 
description. The legacy was held not to be adeemed, because 
the alteration of the fund not being made by the testator but 
the legislature, the act was not allowed the effect of prejudicing 
the legatee. Suppose a case in which a legacy is given of stock 
in a particular bank, naming it; and afterwards by law the 
name of such bank is changed. This would be such an altera- 
tion of the fund by act of law, as would not work injury to the 
legatee of the stock. But the case before us is not one of this 
description. There is no alteration of the fund by act of law. 
The government of the United States owed the testator a debt 
for the payment of which the public faith was pledged to him. 
When due it was accordingly paid. This is no more a change 
of the fund by operation of law, than would be the payment 
of a bond or other debt owed to the testator, which he had 
previously specifically bequeathed by his will. The obliga- 
tion to receive payment from the government, and to release it 
from farther payment of interest, was as much a contract on the 
part of the testator, as was the engagement of government to 
pay him interest until the debt matured, and the principal at 
that time. 

The last ground on which the executor of Ludlam is sought 
to be charged with the payment of this legacy, has certainly 
nothing to recommend in natural equity. It appears that the 
executor on the 19th of February, 1830, filed an account of his 
trust in the register’s office, charging himself with ten shares 
United States 6 per cents, par $1000, as held in trust for James 
Ludlam the legatee. And that on the 27th of April, 1841, he 
filed a second account, in which he again charges himself with 
this loan as so held in trust. A copy of this account was trans- 
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mitted by him to London, accompanied by a letter addressed to 
the executor of James Ludlam who is deceased, in which he 
expresses his readiness and willingness to pay over the amount 
when required by proper authority. 

From these grounds it is insisted that the executor is estopped 
from denying the claim of the legatee. It is manifest that the 
executor throughout has acted on the mistaken idea, that the 
legacy of the United States loan was not adeemed by its pay- 
ment to the testator. A natural mistake certainly, seeing we 
have arrived at a different conclusion only after a laborious 
investigation. His mistake cannot compromit the rights of the 
residuary legatee, who is the real party in interest claiming 
against the alleged specific legatee. The testator’s legacies 
must be paid out of his estate, to those to whom they by law 
pertain. Not to those to whom the executor supposes they 
belong. We are now distributing the personal estate of George 
Ludlam among those to whom e has bequeathed it by his will. 
None others can ask any part of it. If his executor has involved 
himself in any liability to a party claiming to be a legatee of 
any part of the estate, whom the law does not recognise as such, 
the executor may be answerable personally. But surely that 
can give such a party no claim against the estate of the testator, 
at the expense of those to whom it rightfully belongs. But it 
was entirely competent for the executor, when he came before 
the auditor on his final account, to ask to be discharged from 
his erroneous credit to James Ludlam, given in his original and 
final account. The whole account, both as to charge and dis- 
charge, comes before an auditor under a reference for settlement, 
adjustment, and distribution. The executor may be surcharged 
to any extent the proofs may justify. Why can he not dis- 
charge himself by showing clear and manifest overcharges 
against himself, made through ignorance, inadvertence, or mis- 
take of law or fact? I can see no reason why he should not 
have this claim to mere justice. It is alwaysa difficult task for 
an executor to sustain errors alleged to be made against himself 
in the statement of his accounts. The legal presumption is, that 
his liability is co-extensive with his own admissions. But when 
acase does exist, in which an executor can on a reference of 
his accounts, show clearly and conclusively that he has by mis- 
take surcharged himself with what he is not legally liable for, 
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or that he has admitted a claim by a legatee which the latter 
has no right to, we can have no doubt of the right and duty of 
the auditor to settle and adjust the account before him accord- 
ing to truth and justice of the case. 

The cases cited of Skering v. Greenwood, 4 Barn. & Cress, 
281; Bramstone v. Robins, 4 Bingham 11; Bresbane wv. Dacres, 
5 Taunt. 143; are cases depending on the well settled principle, 
that if a person with a full knowledge of facts pays over.to an- 
other claiming it as a right, money which he was not compellable 
by law to pay, he cannot on discovering his error recover it 
back, there being nothing against conscience in the other party 
retaining it. They are all cases where the party seeking to 
recover back the money, either by way of direct action or set- 
off, had actually paid the disputed sum over to his opponent 
under a claim of right. No case has been, nor do I believe can 
any be shown, in which it has been held that a party can 
recover from another money erroneously admitted to be due to 
the plaintiff; or that in an action brought on such admission, it 
is incompetent for the defendant to show that his admission of 
liability to the plaintiff was founded on a mere mistake, as to 
the legal claim of the latter to the sum demanded. Suppose 
instead of proceeding in this court, the representative of James 
Ludlam had sued at law under the act of assembly authorizing 
suits to be brought for the recovery of legacies; would the 
admissions in these accounts, that he held the proceeds of the 
government loan for the use of Ludlam, have concluded the 
executor from showing that the legacy had been adeemed and 
extinguished by the receipt of the loan from government by the 
testator before his death; and that his admission of liability was 
predicated on an error in law as to the effect of this payment 
and receipt? I cannot think so. But in this proceeding where 
payment is asked from the fund, and where the effect of admit- 
ting the claim would be to take from the residuary legatee what 
by law belongs to her, and give it to one who has no claim 
upon it, such a position is clearly inadmissible. The request 
for an issue is refused, because there is no state of disputed 
facts requiring it. The original legacy; the receipt of the sub- 
ject of the legacy by the testator; the handing over the proceeds 
to the executor; the retention of it by the executor’s banking- 
house until the testator’s death; the payment of interest on it to 
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his widow; the admissions of James Ludlam’s right to it in the 
accounts and correspondence; in short, every fact on which the 
claim is placed, are clear, The only question in the case arises 
from the principle of law flowing from these facts, however 
they are legally viewed. These principles are against the 
legatee, and in favour of the executor. 

The remaining objection arises from the alleged irregularity 
of the appointment of the auditor. It is contended, that under 
the provisions of the 47th section of the act of 1834, and the 1st 
section of the act of April, 1840, such an appointment can only 
be made on the application of a legatee, and that the original 
appointment being in this case made on the application of the 
executor, is void. The literal directions of these laws seem to 
require all applications to compel the executors to pay and 
deliver over legacies, should be made by a legatee or other per- 
son interested in a legacy. But supposing that these laws give 
an executor no status in court to relieve himself from his trust, 
by having the claim of legatees ascertained by the decree of the 
court, still I consider under the circumstances of this case, the 
objection cannot prevail. After his appointment, the auditor 
proceeded to settle the account of the executor, and to assign 
the legacies to the different legatees, and reported the result to 
the court. The exceptant did not appear on that occasion. 
Afterwards, and after the anditor’s report was filed, the excep- 
tant applied to the court for an order directing the report made 
to be referred back to the auditor. This was accordingly done, 
and the exceptant appeared before the auditor and litigated his 
claim, which after a full hearing was ruled against him. After 
this course of procedure, it seems to me too late for the excep- 
tant to complain that the auditor was not appointed on his 
motion. By this course he adopted the appointment as much 
as if he had originally moved it. If he had desired to object to 
the regularity of the appointment of the auditor, his true course 
was to have moved to quash it. After moving the reference 
back, and after appearing and presenting the claim to the 
auditor, it is too late to complain of any alleged defect in the 
original appointment. Such a course of proceeding is equi- 
valent to an original application to compel payment or de- 
livery of the legacy. 

Another circumstance exists in the case, of some importance. 
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Although the counsel who moved the reference did so on the 
record on behalf of the executor only, yet he also represented 
the residuary Jegatee, and now desires on behalf of this legatee 
to validate, so far as his present aflirmative action can do so, 
the proceedings of the auditor. The whole result of vacating 
our past doings would be to refer the case back again to the 
same auditor, on the formal application of the residuary legatee, 
from which no other than the present result could follow, 
Under all these circumstances, I thiuk we should not interfere 
with the original appointment of the auditor. 
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IN TlHik COMMON PLEAS OF LANCASTER COUNTY. 
[April ‘Term, 1846, 
BEAM U@. FIRST METH. EPISC. CHURCH OF CITY OF LANCASTER, 
1. Where a mechanic’s lien was filed against a church edifice, and the commis. 
sioncrs appointed to define the extent of the ground necessary for the convenient 
site of the builcing, included in their report the grave-yard, which they recom. 
mended to be sold with the church, the court held that including the grave-yard 
Was crror, 


Lewis, president. This case comes before the court on ex- 
ceptions to the report of commissioners under the act relating 
to mechanics’ lieus. ‘The commissioners were appointed to 
“define the extent of ground necessary for the convenient use 
of the building,’? upon which the liens are alleged to exist. 
The building referred to is a chureh edifice; and the com- 
missioners have included in their report the grave-yard, and 
also a portion of ground at present unoccupied, which they 
recommend to be sold with the church building, because it 
would be useful for the site of a “parsonage house.”’ 

Christianity is held to be part of the common law, and sir 
Edward Coke designates a building intended for the celebration 
of its rites, as the “mausion house of God.” In this he had the 
authority of the Saviour, who designated the temple as “His 
Father’s house,” and drove out the “dealers in oxen and sheep,” 
and “overthrew the tables of the money changers,’’ because it 
was not lawiul to make it “a place of merchandise.”? <A re- 
ligious corporation in this country stands in the place of the 
parson it, England, who, as a corporation sole, holds the legal 
title to the estates of the church. But those estates could not, 
at common law, be seized under writs of execution directed to 
the sheriff. Iftipon a common feri facias, the sheriff returned 
that the defendant was “a beneficed clerk, and had no day fee 
in his bailiwick,’”’ a writ was issued to the bishop of the diocese, 
in the nature of a devari fucias or fieri facias, to levy the debt 
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and damages de bonis ecclesiasticis, and thereupon the bishop 
sent out a sequestration of the profits of the benefice, directed 
to the church wardens, to collect the same and pay them to 
the plaintiff till the full sum be raised; 3 Blackstone’s Commen- 
taries 418. Even the king, who had always the right to seize 
in execution the lands of his debtor, could not order the sheriffs 
to levy upon ecclesiastical estates, but was obliged to have 
recourse to the writ of sequestration, directed to the bishop, under 
which the latter was bound to take care that out of the revenues 
of the church the duties of the church should be provided for; 
3B. & P. 327. And after the statute of Westminster 2d gave 
the remedy of e/egit to the subject, it was considered that the 
statute did not authorize the seizure of the glebe, belonging to 
the parsonage, nor of the church-yard, for these were each 
solum deo consecratum; Gilbert on Executious 40; 2 Cruise’s 
Digest 72; Jenkins’ Rep. 207; 29 Edw. 3, 44; 21 Edw. 4, 45; 
3 6. & P. 327-8. Upon the same principle it was held that 
the assignees of an insolvent parson could not recover, in an 
action for the use and occupation of the glebe land, parish 
church, &c., although they were included in the schedule and 
assigninent; 3 B. & P. 321. 

It is true, that in the country from which we derive our com- 
mon law, a particular form of worship is favoured by the govern- 
ment; while, under our own free institutions, all Christian de- 
nominations are entitled to equal privileges; but the obligation 
to support rational piety is common to all nations, because it is 
“the firmest support of lawful authority,’ and the highest 
“pledge of the people’s safety.’ Vattel 51. It is evident, 
from what has been said, that if we construe the lien law to 
extend to houses for worship, or permit religious corporations 
to be dispossessed of their places of devotion, by means of 
judicial process, we deny to religion the protection which it 
received under the laws of our English ancestors, and we must 
draw upon our own practices for the precedent. The facilities 
for administering justice, for travelling, for transportation of 
merchandise, and for healthful recreation, are so far protected 
that a court-house, a jail, or a public square, could not be sold 
by the sheriff. And, until the act of the 16th June, 1836, gave 
to sequestrators “add the powers of trustees appointed under 
the law relating to insolvent debtors,” it was generally thought 
that neither turnpike roads, rail-roads, nor canals, could be sold 
for the payment of debts. And, even in cases of a sale of these 
works, under the general powers conferred upon the seques- 
trators, there is a careful provision, by virtue of which, in cases 
where “the public have an interest,’’ the court may order that 
“the revenues shall be applied, in the first place, to keeping the 
works in repair.” 
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The revenues of a religious corporation, and the profits of 
all property held by it, are doubtless within the reach of the 
creditor, by appropriate process, And it is well worthy of con- 
sideration, whether all who deal with it do not contract upon 
the credit of these resources alone? But, as this is a question 
of great importance, it is left for farther consideration; because 
we can dispose of this case, for the present, upon another point. 
A lien is claimed against ‘the grave-yard. The sale by the 
sheriff, of edifices dedicated to the worship of God. is sufficiently 
repugnant to the feelings of a Christian people, without making 
“merchandise,” also, of their places of burial. The ground, in 
this case, consists of two lots, fronting on Walnut street, which 
were dedicated to the purposes of Christian burial about fifty 
years ago. On the faith of that dedication, many families have 
deposited therein the remains of their relatives; and many 
grave-siones and monuments have been erected to their me mory. 
Within a few years, the congregation purchased a lot, fronting 
on Duke street, on which the new church building has been 
erected. It is true, however, that the rear of the church lot 
adjoins upon the rear of one of the grave-yard lots. 

It is not possible to believe that the congregation, in making 
the new erection, intended to hazard a change of ownership or 
uses, so far as respects the burying-ground. Nor is it probable 
that the honest mechanics engaged in erecting the new building, 
imagined they were acquiring a lien on the grave-yard, with 
its tombsiones, and monuments, and moyldering remains. It 
is fair to presume that neither party intended either to disturb 
the repose of the dead, or to do violence to the feelings of the 
living. 

Although “burial and the administration of the sacraments” 
are usually considered the distinguishing characteristics of a 
parish church in England, (2 Inst. 363, 2 Com. Dig. 304.) they 
are not always its constituents under our system of toleration 
and diversity of opinion and practice. In this case the ground 
was used for the purposes of sepulture long before the building 
was erecied, and it may be equally useful to the congregation 
after the new building shall be sold. It is not necessary for the 
enjoyment of the building, “for the purpose for which 7¢ was 
designed.’’ The building was designed for the worship of God 
—the ground for the burial of man; the one for the edification 
of the living—the other as a receptacle for the dead; the pur- 
poses, although frequently combined, are entirely distinct in 
their nature. The lot which fronts on Duke street is quite suf- 
ficient for the convenient enjoyment of the building as a place 
of worship. ‘The commissioners erred in including the grave- 
yard in their report, and for that cause the report is set aside. 











